TERMS OF SALE AND DELIVERY, April 2020
General provisions:
These general terms shall be exclusively binding for both
contractual parties. They shall apply both to the delivery of
goods and to services. Any other agreements and covenants
by field staff and/or sales representatives shall not be
effective unless confirmed in writing by both parties.
1.

2.

3.

4.

Offers and orders:
All offers shall be without obligation and non-binding. A
contractual obligation shall only be deemed to have been
entered into upon a written order confirmation by the seller,
even in case of prior agreements via telephone. Oral
collateral agreements shall not be effective. The seller
reserves the title and copyright to cost estimates, drawings
and other documents; they may not be made accessible to
third parties. Upon receipt of the order confirmation and
through acceptance of the ordered goods, the ordering
party accepts the seller’s terms of sale and delivery.
The buyer’s terms of contract are only valid if the seller
agreed to them in writing and only if they don’t contradict
the seller’s terms of sale and delivery.
Contract for delivery:
The contract for delivery shall be deemed to have been
concluded once the order has been confirmed in writing and
has not been objected to by the buyer within 7 days
(evidence required). The seller's written confirmation shall
also be binding for the contents of the contract for delivery.
In case of custom-made products (commissioned work), the
extent of the order may be reasonably undercut or
exceeded, depending on the degree of difficulty. The
delivered quantity shall be invoiced accordingly. Any
amendments to the orders or cancellations cannot be taken
into consideration anymore after start of production and/or
upon material requirements planning has been realised.
Partial deliveries are possible.
Call-off orders:
In case of call-off orders, the seller must be informed in time
before the requested date of delivery of the call order. Only
in such cases can a binding term of delivery be adhered to.
In case of calls not affected within the closing term, the
seller reserves the right to deliver and invoice the goods
after expiry of such term. This shall especially apply to
custom-made products.
Sub-contract work:
In the case of sub-contract work, i.e. for the manufacture of
parts that are not clearly documented and categorized by
the seller, special agreements are required. The sub-contract
work will be carried out to the best possible standards. For
losses on the delivery materials, respectively workpieces
(e.g. due to analysis, tests, rejects etc.), the following
allowances for material loss or rejects are permissible. Lots
of under 100 pieces = 15-20%; over 100 pieces = 10-15%
according to the degree of complexity of manufacture for
the whole range within sub-contract.
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5.

Price:
Unless otherwise agreed upon, the prices shall apply ex
works and shall exclude shipping package, shipping costs
and value insurance. This shall apply analogously to partial
and express deliveries. Unless otherwise agreed upon, the
prices are based on the costs at the time the prices are
quoted. Should the costs have changed at the time of
delivery, such changes shall be for the benefit and/or at the
expense of the buyer.

6.
6.1

Payments:
Payments shall be effected in accordance with the agreed
payment terms. Unless different payment terms have been
agreed upon, one third of the purchase price is due upon
conclusion of the contract, another third is payable once the
seller has announced that the delivery items or a material
part of the delivery items are ready for dispatch. The
remaining third of the price shall be due on delivery.
Unless otherwise agreed upon, payments must be effected
within 30 days after the invoice date.
Payment shall be deemed to have been settled once the
total invoice amount has been irrevocably deposited in the
seller's account.
In case the buyer is in default with an agreed payment or
another obligation, the seller may demand default interest
at a rate of 8% above the top refinancing facility of the
European Central Bank at the time the payments are due,
starting with the due date. In case of delayed payment, the
seller may suspend the fulfilment of his obligations upon
written notification until he receives payment. In case of
outstanding payments for a period of more than 3 months,
the seller is entitled - upon written notification - to rescind
the contract and demand indemnification for the damage
incurred.
Withholding payments as well as setoff with counterclaims
not recognised by the seller shall only be permitted in case
of claims recognised by declaratory judgement.

6.2

6.3

6.4

7.
7.1

7.2
7.3

7.4

7.5

Periods and terms of delivery:
Unless otherwise agreed upon, the period of delivery begins
at the latest of the following dates:
- the date of the written order confirmation,
- the date of the fulfilment of all of the buyer’s commercial,
technical and financial requirements
- the date on which the seller receives the advance payment
to be made before the delivery of goods and/or the issue of
a payment guarantee
The seller is entitled to effect partial and advance deliveries.
In case the seller cannot deliver on the contractual date of
delivery, he must inform the buyer in writing and state a
new estimated date of delivery.
Should delivery be delayed due to events of force majeure
or due to an act or the failure to act by the seller and/or in
case the buyer is in arrears with a payment, a grace period
reasonably adequate for the circumstances shall be set.
As soon as the buyer foresees that the acceptance of the
delivery item will be impossible, he must inform the seller
immediately in writing. The buyer must state the reasons
and if possible a date on which he can accept delivery.
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7.6

7.7

Even if the buyer does not accept the delivery item on the
agreed date, he must still pay for the part of the purchase
price due on delivery. The seller must see to continued
storage of the delivery at the expense and the risk of the
buyer and upon request, insure the delivery item at the
expense of the buyer.
In case the buyer’s non-acceptance is not based on force
majeure, the seller can demand in writing that the buyer
accepts the delivery within a reasonable period, otherwise
the contract will be rescinded.
In case the buyer does not accept the goods within the
agreed period for reasons not attributable to the seller’s
fault, the seller can, in his discretion, rescind the contract in
whole or in part by informing the buyer thereof in writing. In
such case, the seller shall be entitled to demand
compensation for damages caused by the delay of buyer.

8.

Delivery, passing of risk:
The terms of delivery must be agreed in accordance with the
INCOTERMS in effect at the time the contract is concluded.
Unless otherwise agreed upon, the delivery item shall be
deemed to have been delivered ex works (EXW). Should the
seller agree upon the buyer’s request to send the delivery
item to a destination, the risk shall pass not later than at the
time of handing over the delivery item to the first forwarder.

9.

Packaging:
Unless otherwise agreed upon
a) the packing costs shall not be included in the prices stated
b) packaging shall be effected customarily in order to avoid
damage to the goods under normal transport conditions in
transit to the determined destination and
c) at the buyer’s expense and shall only be returned to the
seller in case this is expressly agreed upon.

10. Retention of title:
10.1 The delivery item shall remain the seller’s property until full
payment. Upon the seller’s request, the buyer must make
every effort to support the seller and to protect the seller’s
title to the delivery item in the respective country. The seller
shall be entitled to mark the delivery item as his property.
The buyer must comply with the formal requirements for
the observance of the reservation of title.
10.2 The buyer may not pledge the delivery items or transfer
them by way of security unless they are fully paid for. In case
of a pledge or another third party intervention, the buyer
must inform the seller immediately.
10.3 Should the delivery item become a material part of an
individual item through processing or combination, the
seller receives co-ownership to the new item on a pro rata
basis in accordance with the ratio between the value of the
delivery item and the other combined or compounded items
at the time of the combination or compounding. In case of a
combination or compounding in which the seller's item is to
be seen as the main item, he shall be deemed to have been
agreed upon that the buyer transfers co-ownership to the
seller on a pro-rata basis.
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11. Acceptance test:
11.1 Unless otherwise agreed upon, the acceptance tests
included in the contract shall be conducted at the place of
manufacture during normal working hours. Insofar as no
technical details for the acceptance test are agreed upon in
the contract, the tests shall be subject to the general
practice in the relevant sector in the country of origin.
11.2 The seller must inform the buyer about the acceptance date
in time and in writing, so that the buyer can be represented
in the course of the tests. In case the buyer is not present in
person or represented by a representative during the test,
the buyer shall receive a test report. The accuracy of this
report cannot be disputed by the buyer.
11.3 In case the acceptance test shows that the delivery item
does not comply with the specified requirements or in case
it shows any defects, the seller must remedy any defect and
restore the contractual condition of the delivery item. Only
in case of major defects the buyer may request a repetition
of the acceptance test.
11.4 The seller shall cover the costs for the acceptance test at the
place of manufacture, excluding special operational
equipment and special tools. Travel costs and costs for
board and lodging in connection with the test must be paid
by the buyer.
12. Liability for defects:
12.1 The seller has the obligation to remedy defects attributable
to a fault in construction, material or workmanship. The
buyer must inform the seller immediately of any defects
detected.
12.2 This obligation shall only apply to defects arisen within the
period of one year from the time the risk passed and/or in
case of delivery with erection, from the time assembly was
completed. In case the daily operating time of the delivery
item exceeds the agreed upon time, the period shall be
reduced accordingly.
12.3 In case a defect of a part of the delivery item is remedied,
the seller shall again be liable for defects of the delivered
replacement parts for a period of one year to the same
extent as in the case for the original delivery item, however,
not more than 5 years after first delivery. For all other parts,
the term shall be extended by the duration of the service
interruption caused by the remedy of the defect.
12.4 The buyer must inform the seller immediately in writing of
any defects detected. In any case, such a notice of defects
must be effected within 2 weeks after expiry of the period
stated in item 12.2. The notice of defects must include a
description of the defect. In case the buyer fails to send a
written notice of defects within the time period stated
above, the goods shall be deemed to have been accepted
and the buyer forfeits his right to a remedy of the defect and
to any claims for damages or claims to avoidance on the
ground of error based on defects.
In case there is a risk that damage is caused by defects
incurred, the buyer must inform the seller immediately in
writing. In case the buyer fails to inform the seller
accordingly, he shall be liable for any damage incurred due
to the failure to send such notification.
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12.5 Upon receipt of a justified notification of defects, the seller
must see to a remedy of defects at his own expense. It is the
at the seller's discretion to have the faulty part or the
delivery item returned to him for repair and/or replacement.
12.6 In case special skills are required for the disassembly and
assembly of a part, the seller shall have the obligation to do
the work himself. In case no special skills are required, the
seller shall be deemed to have fulfilled the remedy of
defects by delivering the properly repaired or replaced
parts.
12.7 In case the buyer sent a notification of defects due to a
certain defect and no such defect for which the seller can be
made liable can be detected, the buyer must reimburse the
seller for all costs incurred to the seller due to such
notification.
12.8 The buyer must see to the disassembly and assembly of
equipment not forming part of the delivery item at his own
expense and risk, insofar as this is necessary for the remedy
of the defect.
12.9 Unless otherwise agreed upon, transport of the delivery
item and/or the parts of the delivery item to be remedied
shall be effected at the seller’s expense and risk. The buyer
must adhere to the seller’s instructions regarding transport.
12.10 Unless otherwise agreed upon, the buyer shall cover any
additional costs incurred to the seller in the course of
repairs, disassembly and assembly, in case the location of
the delivery item is not the contractual destination.
12.11 The defect and already replaced parts must be placed at the
seller’s disposal at no additional cost (carriage paid).
12.12 Should the seller not fulfil his obligation to remedy the
defect within a reasonable period of time, the buyer may set
a final reasonable period in writing, in the course of which
he must remedy the defect.
Should the seller not remedy the defect within such
reasonable grace period, the buyer may effect the required
repairs himself and/or have them effected by a third party at
the expense and risk of the seller. However, the seller shall
receive a prior notification in writing.
Through reimbursement by the seller of all reasonable costs
incurred to the buyer due to such repair, all the buyer’s
claims concerning the remedy of defects as well as claims for
damages, if any, shall be deemed to have been satisfied.
12.13 The liability for defects not based on materials provided by
the buyer (= a third party) or a construction specified by the
buyer shall be excluded.
12.14 The seller shall not be liable for defects based on a list
prepared by the buyer or his representative not in
compliance with the seller’s provisions, bad maintenance,
bad repairs and changes or repairs and changes effected
without the seller’s written consent by a third party who is
not the seller or his representative, wear and tear.
12.15 Irrespective of the provisions in sections 12.1 to 12.14, the
seller’s liability for defects in connection with the parts of
the delivery item is restricted to 2 years after the date of
delivery.
12.16 Claims for damages due to minor negligence of the seller are
excluded (except those concerning personal injury).
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12.17 The seller shall not assume liability for damage caused by a
defect, such as a production stop, lost profits and other
indirect damage.
13.

Division of liability for damage caused by the delivery item:
The seller’s liability for property damage caused by the
delivery item after delivery was effected and the delivery
item was in the buyer’s possession shall be excluded. The
seller shall also not be liable for damage to products
manufactured by the buyer or to goods that include a
product manufactured by the seller.
Should the seller be made liable by a third party for a
damage caused by the delivery item as mentioned in the
paragraph above, the buyer must indemnify the seller,
defend him and hold him harmless against such claim.

14. Plans and documents:
14.1 Plans, drafts, cost estimates and other technical documents
provided by the seller for the manufacture of the delivery
item shall remain the seller’s intellectual property. Any use,
copying, reproduction, dispersion and handing over to third
parties, publication and demonstration shall only be
permissible with the owner’s express consent.
14.2 The seller shall provide the buyer with instructions and
regulations concerning the erection, initial operation and
maintenance of the delivery item not later than on the date
of delivery. However, the seller shall not have the obligation
to provide workshop drawings for the delivery item or for
spare parts.
15. Force majeure:
15.1 Each of the parties has the right to suspend the fulfilment of
its obligations to the extent the performance of the contract
is rendered unreasonably difficult or completely impossible
due to the following circumstances: Labour disputes and any
circumstances not under such party’s control, such as war,
fire, rebellion, seizure, requisition, embargoes, energy
consumption restrictions and also lacking, defective or
incomplete delivery by the suppliers. Insofar as one of the
circumstances stated above occurs before or after the
conclusion of the contract, the relevant contractual party
shall only be entitled to suspend the fulfilment of its
contractual obligations if the effects of the event occurred
were not foreseeable at the time the contract was
concluded.
15.2 In case an event of force majeure occurs, the party affected
must inform the other party immediately and in writing of
the occurrence and the expected duration of such event.
Should the occurrence of an event of force majeure hinder
the buyer from fulfilling his obligations, he must reimburse
the seller for any costs already incurred in the course of
securing and protecting the delivery item.
15.3 The buyer and the seller shall make every effort to minimise
the consequences of force majeure. However, should an
event of force majeure and thus the suspension of the
fulfilment of the obligation last more than 6 months, each of
the parties shall be entitled to rescind the contract in
writing.

UID-Nr. ATU61162903 | Landesgericht Wels FN 252979 d | Geschäftsführer: Manfred Obermeier | ARA-Lizenznr. 8153 | DVR 0476188
Oberbank Vöcklabruck: IBAN: AT59 1512 0001 9201 8000 | BIC/Swift: OBKLAT2L
Raiffeisenbank Gampern: IBAN: AT18 3411 3000 0002 1592 | BIC/Swift: RZOOAT2L113
HypoVereinsbank UniCredit Bank AG, Freilassing: IBAN: DE84 7102 0072 0009 3648 89 | BIC/Swift: HYVEDEMM410
Maschinenfabrik ALBERT GmbH | Technologiepark 2 | 4851 Gampern - AUSTRIA
T +43 7682 39080-0 | F +43 7682 39080-99 | office@albert.at | www.albert.at

TERMS OF SALE AND DELIVERY, April 2020
16.

Foreseeable non-performance:
Notwithstanding any other agreements contained in these
terms of sale, each of the parties shall have the right to
suspend the fulfilment of its obligations if it is foreseeable
that the other party will not be able to fulfil its obligations,
subject to an immediate written notification to the affected
party.

17.

Rescission:
The buyer may only rescind the contract if the seller is not
able to perform the contract and / or fulfil warranty claims,
if the fulfilment of the delivery contract is delayed culpably
by the seller despite a reasonable grace period set by the
buyer.

18.

Consequential damage:
Subject to other provisions contained in these terms, the
seller’s liability vis-à-vis the buyer for production stops, lost
profits, downtimes, losses of contract or any other economic
or indirect consequential damage shall be excluded.

19. Disputes and applicable law:
19.1 The place of jurisdiction for all disputes arising directly or
indirectly from a contract shall be the relevant Austrian
court with competences for seller’s principal place of
business.
19.2 The parties may also agree on the competence of an arbitral
court.
19.3 The contract shall be subject to the substantive law of the
seller’s country, excluding the United Nations Convention on
Contracts for the International Sale of Goods of 11 April
1980, Federal Law Gazette 1988/96.
19.4 Seller’s principal place of business shall be the place of
performance for deliveries and payments, also in the event
that the transfer is agreed to be in a different place.
19.5 In the event of disputes arising from the present certified
translation of the contract, the German text shall prevail.
20.

Clause of incompleteness:
As far as invalidation for some reason of any of the above
provisions of our terms and conditions, this should not affect
the validity of the treaty and all other provisions and
liabilities remain unaffected.
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